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Wage and Hour Division, Labor § 503.2 

Subpart A—General Provisions 
§ 503.0 Introduction. 

The regulations in this part cover the 
enforcement of all statutory and regu-
latory obligations, including require-
ments under 8 U.S.C. 1184(c) and 20 CFR 
part 655, Subpart A, applicable to the 
employment of H–2B workers admitted 
under the Immigration and Nationality 
Act (INA), 8 U.S.C. 1101(a)(15)(H)(ii)(b), 
and workers in corresponding employ-
ment, including obligations to offer 
employment to eligible United States 
(U.S.) workers and to not lay off or dis-
place U.S. workers in a manner prohib-
ited by the regulations in this part or 
20 CFR part 655, Subpart A. 

§ 503.1 Scope and purpose. 
(a) Statutory standard. 8 U.S.C. 

1184(c)(1) requires the Secretary of the 
Department of Homeland Security 
(DHS) to consult with appropriate 
agencies before authorizing the entry 
of H–2B workers. DHS regulations 8 
CFR 214.2(h)(6)(iv) provide that a peti-
tion to bring nonimmigrant workers on 
H–2B visas into the U.S. for temporary 
nonagricultural employment may not 
be approved by the Secretary of DHS 
unless the petitioner has applied for 
and received a temporary labor certifi-
cation from the U.S. Secretary of 
Labor (Secretary). The temporary 
labor certification reflects a deter-
mination by the Secretary that: 

(1) There are not sufficient U.S. 
workers who are qualified and will be 
available at the time and place needed 
to perform the labor or services in-
volved in the petition; and 

(2) The employment of the foreign 
worker will not adversely affect the 
wages and working conditions of U.S. 
workers similarly employed. 

(b) Role of the Employment and Train-
ing Administration (ETA). The issuance 
and denial of labor certifications under 
8 U.S.C. 1184(c) has been delegated by 
the Secretary to ETA, an agency with-
in the U.S. Department of Labor (the 
Department or DOL), which in turn has 
delegated that authority to the Office 
of Foreign Labor Certification (OFLC). 
In general, matters concerning the ob-
ligations of an H–2B employer related 
to the temporary labor certification 
process are administered by OFLC, in-

cluding obligations and assurances 
made by employers, overseeing em-
ployer recruitment, and assuring pro-
gram integrity. The regulations per-
taining to the issuance, denial, and 
revocation of labor certification for 
temporary foreign workers by the 
OFLC are found in 20 CFR part 655, 
Subpart A. 

(c) Role of the Wage and Hour Division 
(WHD). DHS, effective January 18, 2009, 
under section 214(c)(14)(B) of the INA, 8 
U.S.C. 1184(c)(14)(B), has delegated to 
the Secretary certain investigatory 
and law enforcement functions to carry 
out the provisions under 8 U.S.C. 
1184(c). The Secretary has delegated 
these functions to the WHD. In general, 
matters concerning the rights of H–2B 
workers and workers in corresponding 
employment under this part and the 
employer’s obligations are enforced by 
the WHD, including whether employ-
ment was offered to U.S. workers as re-
quired under 20 CFR part 655, Subpart 
A, or whether U.S. workers were laid 
off or displaced in violation of program 
requirements. The WHD has the re-
sponsibility to carry out investiga-
tions, inspections, and law enforcement 
functions and in appropriate instances 
to impose penalties, to debar from fu-
ture certifications, to recommend rev-
ocation of existing certifications, and 
to seek remedies for violations, includ-
ing recovery of unpaid wages and rein-
statement of improperly laid off or dis-
placed U.S. workers. 

(d) Effect of regulations. The enforce-
ment functions carried out by the WHD 
under 8 U.S.C. 1184(c), 20 CFR part 655, 
Subpart A, and the regulations in this 
part apply to the employment of any 
H–2B worker and any worker in cor-
responding employment as the result of 
an Application for Temporary Employ-
ment Certification filed with the Depart-
ment on or after April 23, 2012. 

§ 503.2 Territory of Guam. 

This part does not apply to tem-
porary employment in the Territory of 
Guam. The Department does not cer-
tify to the United States Citizenship 
and Immigration Services (USCIS) of 
DHS the temporary employment of 
nonimmigrant foreign workers under 
H–2B visas, or enforce compliance with 
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the provisions of the H–2B visa pro-
gram in the Territory of Guam. Under 
DHS regulations, 8 CFR 214.2(h)(6)(v), 
administration of the H–2B temporary 
labor certification program is under-
taken by the Governor of Guam, or the 
Governor’s designated representative. 

§ 503.3 Coordination among Govern-
mental agencies. 

(a) Complaints received by ETA or 
any State Workforce Agency (SWA) re-
garding noncompliance with H–2B stat-
utory or regulatory labor standards 
will be immediately forwarded to the 
appropriate WHD office for suitable ac-
tion under the regulations in this part. 

(b) Information received in the 
course of processing registrations and 
applications, program integrity meas-
ures, or enforcement actions may be 
shared between OFLC and WHD or, 
where applicable to employer enforce-
ment under the H–2B program, may be 
forwarded to other agencies as appro-
priate, including the Department of 
State (DOS) and DHS. 

(c) A specific violation for which de-
barment is sought will be cited in a 
single debarment proceeding. OFLC 
and the WHD will coordinate their ac-
tivities to achieve this result. Copies of 
final debarment decisions will be for-
warded to DHS promptly. 

§ 503.4 Definition of terms. 
For purposes of this part: 
Act means the Immigration and Na-

tionality Act or INA, as amended, 8 
U.S.C. 1101 et seq. 

Administrative Law Judge (ALJ) means 
a person within the Department’s Of-
fice of Administrative Law Judges ap-
pointed under 5 U.S.C. 3105. 

Administrator, Office of Foreign Labor 
Certification (OFLC) means the primary 
official of the Office of Foreign Labor 
Certification, ETA, or the Administra-
tor’s designee. 

Administrator, Wage and Hour Division 
(WHD) means the primary official of 
the WHD, or the Administrator’s des-
ignee. 

Agent. (1) Agent means a legal entity 
or person who: 

(i) Is authorized to act on behalf of 
an employer for temporary non-
agricultural labor certification pur-
poses; 

(ii) Is not itself an employer, or a 
joint employer, as defined in this part 
with respect to a specific application; 
and 

(iii) Is not an association or other or-
ganization of employers. 

(2) No agent who is under suspension, 
debarment, expulsion, disbarment, or 
otherwise restricted from practice be-
fore any court, the Department, the 
Executive Office for Immigration Re-
view under 8 CFR 1003.101, or DHS 
under 8 CFR 292.3 may represent an em-
ployer under this part. 

Agricultural labor or services means 
those duties and occupations defined in 
20 CFR 655.100. 

Applicant means a U.S. worker who is 
applying for a job opportunity for 
which an employer has filed an Applica-
tion for Temporary Employment Certifi-
cation (ETA Form 9142 and the appro-
priate appendices). 

Application for Temporary Employment 
Certification means the Office of Man-
agement and Budget (OMB)-approved 
ETA Form 9142 and the appropriate ap-
pendices, a valid wage determination, 
as required by 20 CFR 655.10, and a sub-
sequently-filed U.S. worker recruit-
ment report, submitted by an employer 
to secure a temporary labor certifi-
cation determination from DOL. 

Area of intended employment means 
the geographic area within normal 
commuting distance of the place 
(worksite address) of the job oppor-
tunity for which the certification is 
sought. There is no rigid measure of 
distance that constitutes a normal 
commuting distance or normal com-
muting area, because there may be 
widely varying factual circumstances 
among different areas (e.g., average 
commuting times, barriers to reaching 
the worksite, or quality of the regional 
transportation network). If the place of 
intended employment is within a Met-
ropolitan Statistical Area (MSA), in-
cluding a multistate MSA, any place 
within the MSA is deemed to be within 
normal commuting distance of the 
place of intended employment. The 
borders of MSAs are not controlling in 
the identification of the normal com-
muting area; a location outside of an 
MSA may be within normal commuting 
distance of a location that is inside 
(e.g., near the border of) the MSA. 
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